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Mmtcfc (Eaurt uf Apprata 

FOR THE SECONO CIRCUIT 
Docket No. 75-4003 

Luis Waltees-Valdez, 

Pctitioner. 

— against — 

IMMIGRATION AXD NATURALIZATIOX SEPVICE, 

Respondcnt. 

- m i i- 

BRIEF FOR THE RESPONDENT 


Statement of the Case 

Pursuant to Weotion 100(a) of tho Immigration an<l 
Nationalitv Act (thc “Act”), 8 U.S.C. § 1105a(a), Luis Wal- 
tcrs-Vahlcz (“Walters”) petitions tliis Court for review 
of a final ordcr of dcportation entered by tlie Board of Im- 
migration Appcals (thc “Board”) on December 18, 1974. 
That order dismissed the petitioner's appeal from an order 
of an Immigration .Judge following a nearing, finding liim 
deportable under Wection 241 (a) (2) of the Act, 8 U.W.C. 
$1251(a)(2) as uonimmigrant who had remained longer 
than authorized, because he had entered the United Wtates 
on January 22, 1972 as a nonimmigrant visitor for pleasure 
authorized to reiuair. in the United Wtates until Februarv 
25, 1972 aml had rcmained in tlie United States beyond that 
datc without a^Ihority. 
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The iietitioner ontends that tln* Hoard's decision sliould 
be set aside beeause the deportation order is the result 
of an allegedly illegal search and seizure. 

Essues Presented 

1. Whether petitioner's arrest violated liis rights under 
the Fourth Aniendment. 

2. Whetlier, assuining petitioner's arrest to have been 
contrarv fo law snch an arrest vitiates an otherwise valid 
order of the Itoard of lininigration Appials requiring jieti- 
tioner, a coneededly deportable alien, to depart froin the 
United States when tliat order was not lutsed upon any evi- 
dence seized at tue tinie of his arrest. 

Statement of the Facts 

The deportation proceedings 

Tlu* petitioner is a 27 year old married alien, a native 
and citizen of Chile. He was last admitted to the t’nited 
Stutes at Miaini, Florida on January 22, 1972 as a uon- 
iinmigrant visitor for pleasnre authorized to remain until 
February 25, 1972. He failed to depart aecording to the 
terms ol his visa and has been illegally residing and em- 
ployed in the United States since the expiration of his 
authorized visit (K. G, pp. 1-4).* 

The alien was apprehended by iminigration ollicers on 
the morning of September 14, 1973, and on the same day 
the Immigration and Naturalization Service (the “Service") 
commenced deportation proceedings with the issnance of*au 
Order to Show Cause aml Xotice of Heariug (Ii. 7). The 


* References preceded by “R” are to the certified administra- 
tive record which has been filed with the Court. 
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order eharged that Walters was deportable pursuant to 
Seetion 241(a)(2) of the Act, 8 U.8.C. § 1251 (a) (2), as 
an alien who was admitted as a nonitnmigrant visitor for 
pleastire and remained in the United States longer than 
anthorized. The deportation hearing was held on September 
24, 1!)73 before an Immigration Judge. At the hearing tlu* 
alien was represented by counsel, and the assistance of att 
oflicial Service interpreter was provided to insure full and 
complete understanding by the alien. 

Dttring the deportation hearing Walters admitted the 
l'actual allegations in the Order to Show Cause i It. (», pp. 
1-4), but nonetheless, contested deportability on the grounds 
that he had been arrested without a warrant and without 
reasonable cause. However, after the Immigration Judge 
noted that there was no evidence before him which had been 
seized at the arrest, Walters’ counsel withdrew his claim 
based u]>on an illegal search (I{. 6, p. 15). 1 The alien did 
press the contention that the deportation hearing should be 
terminated because the arrest was illegal (R. fi, pp. 15-16). 
Specifically, the alien alleged that his arrest was illegal 
bccause it was conducted without a warrant and based on 
information obtained from an unreliable informant, to wit, 
his wife. 


In toto, the evidence presented at the deportation hearing 
consisted of: (1) the Order to Show Cause (R. 7); (2) a 
copy of (he alien’s arrival and departure record (Form I- 
!)4) < btained from the Service’s central oilice (R. 6 , p. 3) ; 
(3) Ihe alien's notice of motion (R. 8) ; (4) the Xotice of 
Rights Form signed by the alien at the time of bis initial 
apprehension (R. 6, p. 24) and (5) the alien’s testimonv 
including his adinission of the factual allegations contained 
in Ihe Order to Show Cause (I{. 6, pp. 1-4). 


1 Indeed all papers taken at the time of the arrest were re- 
turned to Walters, before the hearing. (R. 6, pp. 16-17) 
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Ou Septembor U>7:? tlu* Immijiration .1 mljre deliveivd 
a written decision flmliuj' the alien deportable as eharged; 
he ordered thc* alien <h*ported to his native eonntrv, and 
denied the alien's a|»|dication lor voluntary departure pur- 
suant to Seetion 244te) of the Aet, 8 l’.S.O. !; 127»4(e). He 
reasons for his diseretionary refusal to jjrant voluntary 
departure were set fo**th in tln* deeision and rested priiuarily 
upon the alien’s efforts to bring his alien wife into tlu* 
United States in violntiou of the iniinigration laws (K. 5). 

On September 2<», the alien filed a titnefv appeal 

frorn the Immigration .ludjje’s deeision to the Hoard of 
Immigiution Appeals (the “Iloard") (R. 4), contending 
that tlu* Serviee arrested him witliout a warrant and witli- 
out probable cause and tlierefore that the order of deporta- 
tion should be disniissed. On Deeeniher 1S, 1074 the lloard 
affirmed the deeision of the Immigration Judge, finding the 
order of deportation properly supported in the reeord by 
elear, convineing and unequivocal evidenee. Fui’thermore, 
the Itourd found no impropriety in tlu* interrogation, arrest 
or seareh of the alien. Also rejected was the alien’s claim 
tliat the deportation proceedings should be invalidated fie- 
eause of that arrest. Finally, the Hoard alfirmed the Immi- 
gration Judge’s diseretionary refusal to grant Walters tlu* 
privilege of voluntary departure in lieu of enforeed deporta- 
tion (It. 1). 

On .lanuarv <>, 1!»7."> Walters filed tliis petition for revirw 
alleging a violation of his rights nnder the Fourth and Fiftli 
Amendmeiits. Sinee the filing of this petition Walters has 
enjoyed the automatic stay of deportation provided by 
Seetion ltlfia of the Act, 8 U.S.C. § 1105a. 
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Petitioner's arrest 

Tlic apprehension of Walters by the Serviee resulted 
from the following events. After approximately oue and 
one hait years of illegal residence Walters attempted to 
have his wife, Isabel Jimenez, smuggled into the United 
States across t’ae Canadiau-United States border by en- 
listiug the aid of a co-worker. His wife traveled to Can- 
ada and remained there for approximately eight days 
I R. t>. pp. iO-21, 26-27). No entry docnments were issued 
by the American Consulate in Canada to the spouse 
in order that she miglit legally enter the United States. 
Walter’s wife was apprehended at the Canadian-American 
border during her attempt to enter t’ne United States ou 
or about the early morning of September 14, 197J. She was 
on her way to meet Walters at the Villa Nova Hotel, in 
Hutfalo, New York. Walters admitted that he was waiting 
at this hotel while his eo-worker attempted to bring Isabel 
Jimenez into the eountry (II. 6, p. 21). At tlie time of her 
apprehension, Walter’s wife stated that he was an alien 
aml was awaiting her illegal arrival at the hotel in Huf- 
falo, New York (R. 6, pp. 21, 24-25). 

As a result of that information the Service sent two 
immigration officers to conduet an immediate fteld investi- 
gation. 

At about 1:43 a.m. 2 these officers arrived at the hotel, 
knocked on Walter’s door, and asked to be admitted. Wal- 
ters conceded that tlie officers immediately identified thein- 
selves, tlmt all conversations with him were conducted 
in Spanish and that they were understood by him (R. 6, 
pp. 7-10, 16. 18, 191. Walters also conceded that the 
officers handed him Form 1-214, Notice of Rights. This 


2 This is two minutes before the time shown for service of 
Form 1-214 (Hearing Exhibit 4). Walters testified that the ar- 
rest occurred approximately one hour earlier. The time discre- 
pancy is without material consequence. 
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notice, wliicli was written in Spanish and was eoneodetlly 
understood bv Walters, explained the alien's right to 
counsel, and his right to reniain silent (It. 6, pp. 9, ~‘.i, 24 ). 
Walters testifled that the oflicers reqmsted him to sign 
the statemeut, and tliat he did so voluntarily. Walters 
concedes tliat prior to his arrest he told the Immigration 
Officers he was a native of Chile, aml tliat liis immigra- 
tion papers were at his home in Tarrytown, New York 
(K. 6, p. 7). 

As indicated above, the evidence against Walters at the 
deportation hearing consisted solely of: (1) his own ad- 
mission of the factual allegations in the order to show 
cause; (2) an immigration document, Form 1-94, from the 
Service’s Ceutral Otflce flles showing Walters’ arrival on 
January 22, 1972 as a visitor for pleasure, authorized to 
remain in the Fnited States only until February 25, 1972. 
No statement or document obtained at the time of Walters' 
appreheusion was used or introduced at the hearing to sup- 
port a finding ol' deportability. 


Relevant Statutory Provisions 

Section 287 of the Immigration and Nationality Act S 
U.S.C. § 1552, provides in part: 

See. 287. (a) Any otticer or employee of the service 
authorized under regulations prescribed by the At- 
torney General shall have power without warrant— 

(1) to interrogate any alien or person believed 
to be an alien as to his right to be or to remaiu in 
the United States; 

(2) to arrest any alien who in his presenee or 
view is entering or atteinpting to enter the United 
States in violation of anv law or regulation made in 
pursuance of law regulating the admission, exclusion, 
or expulsion of aliens, or to arrest any alien in the 
United States, ii' he has reason to believe that the 
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alien so arrested is in the United States in violatiou 
of any sueh law or regulation and is likely to eseape 
hefore a warrant ean be obtained for his arrest, but 
the alien arrested shall be taken without unnecessary 
delay for examination before an officor of the Serviee 
having authority to examine aliens as to their right 
to enter or remain in the United States; 

Seetiou lOti(a) of the Immigration aml Nationality Act, 
as amended, 8 U.S.C. § 1105a(a) provides in part: 

The proeedure prescribed by, and all the provisions 
of the Act of Deeember 20, 1050, as amended (64 
Stat. 1120; 68 Stat. 061; 5 U.S.C. § 1031 et seq.) shall 
apply to, and shall be the sole and exclusive proce- 
dure for, the judicial review of all final orders of de- 
portation heretofore or hereafter made against aliens 
within tlie United States pursuant to administrative 
proeeedings under Section 242(b) of this Act or com- 
parable provisions of any prior act, except that— 

# * * # * 

(4) except as provided in clause (B) of para- 
graph (5) of this subsection, the petition shall be 
determined solely upon the administrative record 
v upon which the deportation order is based and the 
Attorney General's tindings of fact, if supported bv 
reasonable, substantial, and probative tvidence on the 
record eousidered as a wliole, shall be conclusive; 
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ARGUMENT 

The arrest of the petitioner was lawful and does 
not render the deportation proceeding below void 
ab initio. 

The alien argues that his apprphensinn itv Iinmigration 
Officers in tlu* early niornin" of Septemher 14. 1973 eon- 
stitnted an illefral arrest heeanse it was nndertaken withont 
a warrant and on the ltasis of an nnreliahle informer. 
Fnrther, he eontends that an nnlawfnl arrest reqnires a 
vaeation of the order of (leportation. The alien's position 
is nntenable: first, heeanse the arrest was le<jal and se<*- 
ondlv, Iteeanse its invaliditv wonld not vitiate au otherwise 
valid deportation proeeedinjj. 

A. The statutory authority of immigration officers 
to interrogate and arrest aliens illegally resid- 
in the United States. 

(’entral to anv disenssion eoncernin}j Walters' arrest on 
Septemlx*]’ 14, 1973 are the powers eonferred upon immigra- 
tion offieers hy Seetion 287ta)(l) antl (2) of the Aet. 
Suhsection (1) of that statute empowers immigration officers 
to interrogate, without a warrant, anv alien or person be- 
lieved to he an alien as to liis right to be or remain in this 
eountry. This statutory authority, and temporary deten- 
tion accompanying interrogation pursuant to Section 
287 (a) (1), have lteen repeatedly upheld as a eonstitntionally 
permissible power to enforce tlie provisions of the Immigra- 
tion and Nationnlity Aet. Chcinif) Tin Wong v. Immigm- 
tion and Xaturalization Scrrii-c, 4(58 I'.2d 1123 | IM’. Cir. 
1972); .4» l’i Lau and Tit Tit Wong v. Immigration and 
Xaturalization Scrricc, 44."> F.2d 217 (D.C. Cir.), ccrt. 
ilcnicil, 494 l’.S. N(>4 (1971); Yain Sang Kicai v. Immigra - 
tion and Xaturalization Scrricc, 411 I'.2d (>83 (D.C. Cir), 
ccrt. dcnicd, 39(i U.S. 877 (19(t9l. The Courts have often 
deelared that officers in the normal course of their duties 
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may approach and question persons as to possible viola- 
tions, even though they then have insufficient grounds for 
arrest. Thus tlie arrests that follow ean be lawfn). Terry 
v. Ohio, 392 l'.S. 1, 22 (1968) ; Yam Sang Kirai V. ImmUjra- 
iion and Xaturalizatinn Service, su/na at 686, 687; Au Yi 
Lau v. Immigration and Naturalization Scrcice, supra at 222. 

In addition to the interrogation powers referred to above, 
Seetion 287(a)(2| of the Aet einpowers an immigration 
offieer, withont a warrant, 

To arrest any alien in the l'nited States if he has 
reason to believe that the alien so arrested is in tlie 
United States in violation of any such law or regula- 
tion and is likel.v to eseape before a warrant f an be 
ohtained for his arrest, but the alien arrested shall 
be taken without unneeessary delay for examination 
before an offieer of the S^ iee having authority to 
examine aliens as to the, jght to enter or remain in 
the United States; 

That subseetion thus requires the joinder of two elements 
to justify an arrest without a warrant: (1) reason to be- 
lieve tliat the alien is in the l’nited States illegally; (2) 
reason to believe tiiat the arrested alien is likely to eseape 
before an arrest warrant ean be obtained. The “reason to 
believe”, standard referred to in this statute perhaps ean 
be substantially equated with “probable eause” which tradi- 
tionally underlies eriminal arrests. 

B. The interrogation and arrest of Walters were 
lawful. 

It is submitted that information supplied bv Walters’ 
wife when she was apprehended provided the arrestiug 
offieers with suffieient reason to lielieve that Walters was 
unlawfullv in the United Htates, and that an arrest was 
justified iinder Seetion 287(a> (2) without any additional 
eorroborating evidence. The information proffered by peti- 





10 


tioii.'i's wife doi*s i.ot iai. * traditional issues ot' professional 
infonuant reliability. ('oinparo l'nitcd Statcs v. liurkc, 
Doeket No. 75-1021 rJd Cir. May 15. 1075) slip opinion at 
5574-3577. 

Alternatively, tlie inforniation supplied bv Walters' wife 
iin- 1 tlie subseqneni eonfiri'ia .ion of tliat inforination bv the 
otticers’ independetd investiijation :it tlie liotel pursuant to 
Seetion 287(a)(li .taijlv atforded suffieient “reason to be- 
lieve” tliat he vn* in ihe l nited States in violation of the 
law and subjeet t « arrest. Walters was questioned onlv 
after his wife wus laujjjlit in iin etfort to illegally enter the 
United States aeross the ('anadian border. When appre- 
hended slie stated to tlie immigration aufli uities tliat she 
was enroute to nieetinp: her alien husband who was awaitinj* 
her arrival at tiie \’ilhi Nova llotel in Iluffalo, New York. 
Ininiij’ratioii officials proeeeded to the hotel and upon their 
arrival the officers fonn«l Walters; confirnied his wife’s state- 
nient tliat he was an nlien and furtiier, learned tliat Walters 
was without iniinigration diKUiments verifjing his lawful 
presence. The i|iiestioninjt without a warrant was wholly 
proper under Seetion 2S7(a)(l) of the Act, which permits 
interrogation of “any alien or any person helieved to be an 
alien as to his riglit to bo or reiuain in the United States'". 
ltelianee on the infonnation furnished by petitioner's wife 
is a niore tlian siifiicient basis for such interrogation. See 
.4« Li Lau v. Iiii inijfratioa aa>' Xaturalization Scrvice, 445 
l'.2d 217. 223 i IM’. Uir.), ccrt. ilcnicd, 404 U.S. 804 (1071) 
(anonynious tip constituted a suffieient basis for interroga- 
tiou). 

ln short, Walters* admission of alienage, the apprehen- 
sion of his wife while attempting to illegally enter the 
United States, and his failure to produce immigration papers 
siiowing lie was lawfully in the United States gave the offi- 
cers reason to believe that Walters was unlawfully in the 
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Uniterl States. 3 4 Therefore, I hc flrst requirement of a war- 
rantless arrest pursuant to Section 287(a)(2) was satisfied 
either in relianee upon the wife’s information alone or on 
the basis of the offleers* independent investigation at the 
hotel following the spouse’s appreliension. 

The seeond of the two elenients in Seetion 287(a) (2) of 
the Aet ean he disposed of quiek’y. Having been informed 
by Walters’ wife that he was awaiting her arrival at tlie 
liotel after an attempt at illegal entry, and having eonflrmed 
this informatiou by questioning hiin pursuant to Fection 
287(a)(l) of the Act, only a foolhardy offieer would have 
left the hotel to obtain a warrant, witli any rational expee- 
tation of fluding Walters still there when he returned to 
serve it. 1 


3 In Cheung Tin Wong V. United States Immigrat. n and Na- 
turalization Service, 468 F.2d 1123, 1128 (D.C. Cir. 1972), wherein 
the immigration officer initially had only a basis for interrogation 
and temporary detention of the alien, the court stated that the 
additional factor of a failure to produce immigration identification 
documents gave the officer a reasonable belief the alien was illegally 
in the country, and, therefore, justified his subsequent arrest. 
Compare, Yam Sang Kwai V. Immigration and Naturalizr.tion Ser- 
vice, 411 F.2d 683, 687 (D.C. Cir.), cert. denied, 396 U.S. 877 
(1969) (probable cause based upon receipt of conflicting identifica- 
tion documents.) 

4 Alternatively, assuming the immigration officers had deter- 
mined to effectuate the arrest without questioning Walters, it 
would be unreasor.able to expect them to obtain a warrant before 
proceeding with the arrest. Having apprehended Walters’ wife, 
the officers had obvious reason to believe that they interrupted her 
scheduled arrival at the hotel. Under these circumstances, the offi- 
cers had adequate reason to believe that if they awaited the issu- 
ance of a warrant Walters, alarmed by the non-appearance of his 
wife, might leave the hotel and escape. 
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C. The deportation order is supported by clear, 
unequivocal, and convincing evidence untainted 
by any illegal arrest. 

Evt*n aKsuming, arguendo, thai the arrest was illefjal, 
Walters would not l*e entitled to the termination of his de- 
l>ortation. The ]>etitiouer's nrjjument would liave validity 
onlv if it were <*stahlished that the evidenee un«lerlyi*i<j the 
deportation order was itself ohtained in violation of law. It 
is well settled that irrej'ularities in the arrest alone do not 
vitiate the deportation order if tliat order was properly sub- 
stantiated. This jjeneral rule has long been recopnized by 
the Hupreme Court. and has been repeatedly upheld by the 
eourts in cases involviug deportation proceedings. Frisbic 
v. Collins, 342 U.S. 510 (1052); Bilokumsky v. Tod, 203 
U.S. 140 (1023); Kcr V. llllnois, 110 U.S. 436 (1886); 

1MFrmica v. Immiyralion and Natnralization Bcrvicc, 413 
F.2d 686, |2d Cir., 1060); (iuzman-Flores v. Immigration 
and Naturalization Scrricc, 400 F.2d 1245 (7th Cir., 1074) ; 
Shu Fuk Chcuny v. Immiyration aud Naturalization Scrvicc, 
476 F.2d 1180 (8th Cir., 1073); Vlissidis v. Anadcll, 262 
F.2d 308 (7th Cir., 1050). 

In Vlissidis v. Anadell, suyra, at 400, the court observed: 

Evidence obtained as the result of an unlawful arrest 
mav be suppressed, but we know of no authority for 
holding a deportation proceeding such as we are 
here considering to thus become null and void. 

nd in Klissas v. Immiyration and Naturalization Scrcicc, 
361 F.2d 520 |1).C. Cir., 1066) the court specifically held, 
in the face of a challeuge comparabie to that in the instant 
case, thut the deportatiou order was udequately supported 
hv untainted evidence. Even it an arrest was illegal, the 
mere fact that the authorities got the “body’’ of an alieu 
illegally would uot make the proceeding to deport him the 
fmit of the poisonous tree. This would not be the case 
when evideuce seized as the result of an illegal arrest was 
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sought to bo iined iu a proceeding. Hucrta-Cabrera v lm- 
miyration and Naturalisation Scrricc, 4(>ti F.2d 750, 761 (7th 
Cir., 1972). 8 

It' the rule were otherwise, aliens in the petitioner’s posi- 
tion could permanently immunize theinselves from deporta- 
tion simply by showing that their initial apprehension by an 
innnigration ofticer was defective. Xo such absurd result is 
reipiired or contemplated by the Act or the Constitution. 

The petitioner was found deportable as an alien who 
had been admitted as a noniuimigrant visitor for pleasure 
until February 25, 1972 and who remained in the United 
States beyond that date without authority. At the de- 
portation hearing before an Immigration Judge the peti- 
tioner voluntarily coneeded the factual allegations contained 
in the Order to Show Cause of September 14, 1973, i.e., that 
he was admitted solely as a nonimmigrant for pleasure 
authorized to remain in the l'nited States until February 
25, 1972, aud that he remained beyond that date without 
authority. Tlnis the order for the petitioner’s deportation 
resulted from his own admissions while he was represented 
by counsel. Compare, Klisnas v. Immiyration and Xaturali- 
zation Hcrricc, 361 F.2d 529 (D.C. Cir., 1966). In this 
case the Immigratiou Judge did not rely upon any state- 

1 Opposing counsel’s brief erroneously relies on Almeida-San- 
chez V. United States, 413 IJ.S. 266 (1973), to support his conten- 
tion that the arrest in the instant case was illegal and therefore 
the deportation proceedings should be rendered void ab initio. 
Almeida-Sanchez considered the reasonableness of an automobile 
search pursuant to Section 287(a)(3), 8 U.S.C. 1357(a)(3). 
Furthermore, the sole contention on appeal was that the marihuana 
which was uncovered during the unconstitutional search should 
not have been admitted as evidence against him in the criminal 
proceedings. As noted infra the finding of deportability in this 
case did not rest upon any evidence arising from Walters’ arrest. 
Furthermore, we submit that the arrest in the instant case was 
in total conformity with the constitutional protections recently 
discussed in United States V. Brignoni-Ponce, No. 74-114 (U.S. 
June 30, 1975). 
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ment or otlier evidence seizcd at the time of the petitioner's 
arrest to establish liis deportability. As this Court stated 
in LaFranca v. lmmigration aml Naturalization Servicc, 
supra, at 689: 

. . [petitioneCs] deportabilitv was eoneeded at the 
hearing. The Ininiigration and Naturalization Ser- 
vice did not rely upon any statement taken or evi- 
dence seized at the time of his arrest. Under thess 
cireumstances, even if tiie arrest without a warrant 
were illejial this would not invalidate the subsequent 
deportation proceedings.” 


CONCLUSION 


The petltion for review should be dismissed. 

Respectfully submitted, 

Pall J. Cuekan, 


United States Attorney for tlic 
Sowthern District of Neic 1 ork, 
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Of Counsel. 
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